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I, The Industry . . ,' , .,•' ,' '-

The T/ostern Piiie Association having filed a petition with the Ad«. 
ndnistrator for tho exemption of the V/estern Pine industry from the maximum 
hours provisions of the Fair Labor Standards Act of 1938 as an industry of 
a seasonal nature pursuant to Section 7(b)(5) of the Act and Part 526 of 
the regulations issued by the Adrainistrator, the Adjoinistrator gave notice 
of a public hearing to be held at the Hearings and Exemptions Section Heai--
ing Room on the third floor of 939 D Street, N, V/,, Washington, D, C , 10 
o'clock a,m,, June 29, 1939, before the undersigned as Presiding Officer, 

Pursuant to notice the undersigned convened the hearing and an • 
opportunity was afforded to all who appeared to present tcstinony and to 
question v/itnesses through tho Presiding Officer, Appearances were entered 
for and against the application, "By agreeriicnt no briefs or additional stJito-
ments were to be filed subsequent to the hearing ty petitioners and protes-. 
tants except a statenent frora tho Industrial Employes Union Inc,, understood 
to be in transit on the date of th-e hearing, 

• The term "iVestcm Pino industry" as u.'-ed in the notice of hearing 
Tfiras defined to mean the logging and savmilling of pine and allied species 
including white, red and Douglas fir, cedar, larchj and Enge]jiiann spruce 
in the States of Arizona, California, Colorado, Idaho, Montana, Nevada, 
New Mexico, Oregon, South DaJcota, Utah, Washixig-fcon and V/yoraing- exclusive of "-
the Douglns fir region on the v/est side of Oregon and V/ashingdon and the 
Rodvrood region in V/cstem CalJ.fornia, including the operation of hauling 
from the forest to the sawmill an. d the delivery of lumber from the sâ vmiill • 
to a railroad or similar transportation agency, TId-S definition of the ''" -• 
industry was concurred in by all parties at the hoaring. The application 
did not include the production of box shook or other fabricated v/ood products. 

to be; 
The question set for hearing was declaimed t̂ ' the notice of hearing 

.' . P . ' ..?P.v •' , . " 

"whether the v/estern pine industrj' as defined herein or any ,.,!: 
subdivision thereof is an industry of a seasonal nature 
v/ithin the meaning of Section 7(b)(3) of the Act and Part 
526 of the regulations issiied thereunder", 

Tho operations of the industry are for the most part loccited at the 
higher elevations, A great part of the area is subject to severe v/inter 
conditions, low temperatures and hea-vy sna7/-<|. These conditions are often 
found in combination with steep, rough ground, •.-.-. •'.:-., 
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The annual volume of production during the past five years averaged 
approxiraately three and one-half billion board feet. In 1938, production 
reached almost four billion feet -vrith. an estiraated F,0,B« mill value of 
about $92,000,000,00, The product is shipped to all forty-eight states and 
the District of Columbia but more than 50 per cent of the production is 
used within the Western Pine area* '• p 

The exact total number of operators within the Western Pine region 
is not on record, but it was estimated that there are probably about a 
thousand mills in the region, Hov/ever, about 95 per cent of the 1938 produc
tion in the area comes from approximately 275 mills. The badance of the 
production v/as deemed by representatives of the industry to be from "hundreds 
of very small more or less inaccessible mills", which generally ship only 
intrastate. 

The total number of employees in 1938 was estimated by the Western 
Pine Association as varying from 14,000 in February to 55,000 in August, 
This estimate is based upon monthly operating statistics and on man-hours 
production studies in the Western Pine industry by the U, S, Department of 
Labor, 

The Western Pine Association, applicant for the exemption, stated 
that its membersliip represents more than 60 per cent of the total shipments 
from the Western Pine region during the years 1937 and 1938 and submitted 
application in behalf of the v.hole industry. Testimony at the hearing 
developed that those operators not menbers of the Association are sraaller 
operators and almost v/ithout exception "seasonal" operators, as the word 
"seasonal" is defined by the AssEciation,^' 

The average -wage of employees of members of the Association was 
represented to be 70»4^ per hour in April, 1939, The nininum or common 
labor rate is above 50<S per hour. This rate 'H'/hich applies to only 17 per 
cent or 18 per cent of 'the workers, varies from 360 in Arizona and Mexico 
,,, to a high of 62f0# The average hourly rate for the industry exceeds 
700 per hoxir'',^ The direct labor cost in the V/estern Pine industry was 
represented to exceed 60 per cent of the finished value of product* 

1/ The formal application of the Vfestern Pine Association dated March 25^ 
1939, states "it has become custom in the industry to consider any unit 
a seasonal operation, v/hich, because of climatic factors, cannot nominally 
(normally) operate more than 9 months a year*" i'. '. y 

2/ Official Report of Proceedings, pp, 51 and 52, ' P 
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The record shows that about 35 per cent of the V/estern Pine Indus-
try was operating undor collective bargaining agreements as of June 15,1959^ 
approxinately. The collective bargaining agreements differ as to maximum 
hours provisions. Prior to October 24, twenty-one contracts permitted 
48 hours per vreek without payment of oveirtime. Seven contracts called for 
40 hours per v/eek. At the tirae of the haaring (or tv/o v/eeks previous) nine 
agreements provided for a 48 hour w e c k ^ Five make specific provision to 
take advantage of seasonal exomption if granted undor the Act* Tv/enty-four 
permit a 44 hour workv/eek and ten specify a 40 houi- vrorkv/eok, Uie latter 
group of agreements, according to the testimony, covers ".non^seasonal" 
operations, 

II, Operation^ '-

Tho industiy is described in the application as including three 
different basic operations: logging * from stump to pondj savmill production 
-, from pond to pilej and shipping •» from pile to car* The application further 
states that these are distinct and separate undertakings not necessarily 
conducted sinTiltaneously and not carried on during exactly the same period 
of the year by maiy companies. There is, hov/ever, a close relation botv/een 
the operating peaks of each activity* All three of these operatiojis are 
usually carried on by the same employer. The application further states that 
the great bulk of V/estern Piae production from stump to lumber pile is a 
continuous straight Ujie operation due to the necessity, once the tfce is 
felled, of getting the product through the sawmill and ready for seasoning 
in order to avoid the development of stain, chocking and other forms of 
deterioration. Further, beailng on tho same point, the application states 
that, "the ^eak and low of eraployment are identical for all three, and 
separate crev/s are, therefore, required because of that fact and because 
different types and skill of employees are necessaiy in each operation," 

The logging operation includes the felling and trimming of the tree, 
bucking into mercheuitable length, the mo-ving of the logs from the forest to 
a central loading point by tractor or truck, and the transportation by 
truck, tractor or train to the nill pond or storage space. 

The Western Pine Association estimates that in 1938 the number of 
employees engaged in logging operations v/ithin this region varied from a 
lov/ of 4,000 in February to a peak of 25,000 in Axjgust, Among employees 

3/ The representative of the V/cstern Pine Association'stated V;ith respect to^ 
the nuiiber of agreenents in force (p»51. Official Report of Proceedings) 
"4Ha<-lt is impossible to keep a picture of this kind up«to«<iatc from day 
to day. The conditions chaJnge and this is the latest data we have," 
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engaged in the logging operations are fellers, buckers, limbers and truckers^ 
Most of the sawmill operators'do their own logging and most sawmill operators 
usually ovm the stumpage from vdiich they obtain their logs. The application 
also indicates that the 275 operators -who produce 95 per cent of the Western 
Pino production do their own logging or contract their logs.'frcai'their"Oim 
stumpage. 

Saw mill production includes the drav/ing of the log from the mill 
pond, the measuring and bucking of the log into lumber length.̂ , edging, 
trirmlng and gag sav/lng into luriber and the grading and transportation and 
piling of the green Iraiber in diying yard or drying kiln. 

The number of erployoes engaged in this operation in 1938 v/as 
estimated to range from a loa-/ of 3,000 in Januaiy to a peak of 16,500 in 
August, Approxinately 1,CXX) sarmills v/ere in operation in the area according 
to the testimony but d:ita arc included only on 275 large mills, 

Savycrs are th') key mon in tho savimill opoi-ations. These arc highly 
skilled v/orkers, Edgors, trimmers and graders are evidently ai'Aong those 
eraployed in connection v/ith sav/nilllng, OtIy>r than clean-up men classed as 
corarion labor, no other types of Libor wore ;:icntioncd although nary others, 
undesignated in the testteony, are no doubt included in thu sav/nill crev/, 

Tho shipping operation inclvides the rejnoval of the dried and seasoned 
lumber from the yard or the kiln, the svirfacing or sizing of such lijmbcr 
in a planing mill, the handling and grading of the product, and loading it 
on the car for shipment or storing it in sheds. In 1938, the number of 
employees engaged in shipping was estimated to range from 7,000 during the 
lov/ raonth of January to a peak of 13,500 in Atî ust, 

It was stated as nomal practice for the sawraill operator to ship 
his own lumber, A fev/ operators, not over a dozen, operate sMpping plants 
only, bujping their lumber dried or green from other mills, Tlie 275 raajor 
savmills evidently all operate thoir cr/m sMppinr plants. There is n't tie 
infornation in the record on the specific types of labor involved in shipping. 
The record indicates that there is little or no interchange of employe-:;s 
between the logging, sawmill production and shipping operations. One reason 
for this Is the necessity for different types of skill in each operation, A 
further reason given is that the peak and the lov/ of employment are about the 
same for all three operations, 

III, "Seasonal" and "Non-seasonal" Cperations 

The applicant Association alleges that each part of the industry 
logging, sawraill production, and shipping consists of tvro v/ell-dcfined branches, 
"seasonal" and "non-seasonal". The "seasonal braiidi" of the industiy as 
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defined by the applicant, includos all units which "because of climatic 
factors, cannot nominally (normally) operate more than nine months a year". 
Tills is a customary definition In the industiy. It v/as formalized under 
the Nf R, A, Lumber Code, The original application adds to this defini
tion -the provision that such operations must ceaso entirely due to 
climatic or other natural factors. 

No estimate is furnished as to the nunber of c3!iplo5>̂ es in the 
"seasonal" as distinguished from the "non-seasonal branch"* "Seasonal" 
units, hOT'/over, were estimated to accoxmt for, approximately, 49 per cent 
of the log output of the region, 42 per cent of the sav/ralll production, and 
13 per cent of the lumber shipping. The number of workers and value of the 
product for the "seasonal branch" v/ere stated 'to be in about the same pro
portion as the volune. 

The revised application, made a part of the record, specifies that 
the product and operations of t h e "seasonal" units arc the same as those of 
the "nonwseasonal" units of like size and type. It also indicates that the 
"seasonal" units of the industiy aro in .general smaller and more isolated* 
It is further set forth that there is no significant difference in the distri
bution of the product by "seasonal" and "non»seasonal" units. 

It -was testified that* during and subsequent to the N* R, A* Code, 
the "non^seasonal branch" vras operated on a ^ hour v/eek « the "seasonal 
branch" on a 48 hour week, but v/ritten e'vidence indicates that a 48 hour 
maximum v/orkweek lias not been universally adhered to. The representative 
of the applicant Association stated that a single shift is common to the 
industry* Tv/o sliifts are indicated by some of the indi-vidual operators 
whose commimications were entered in evidence in support of the application. 
The wage scales of the tvro suggested branches were stated to be practically 
the same* 

The exhibits presented by thsvAflprtxiation indicated that many of 
the logging operations and sawmills ceased operation entirely at some period 
during the year. An export from the U* S* Forest Service testified that 
certain logging operations v/ithin the territory are unquestionably "seasonal" 
because of cliraatic conditions (using the industry's definition of the teim 
"seasonal")* He testified that savmilling is similarly "seasonal" to a 
certain extent. He stated further that shipping is in few cases "seasonal" 
because of climatic conditions and in all cases because of demand* 

A five year operating record for the Industry v/as presented t y the 
applicant* This record Indicated that the low months of operation vrcro 
January, February and torch. In certain parts of the area, Decenber and 
April v/ere alao'lov/ months. 
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The Association charted, for each of the three separate operations, 
the monthly percentage of annual production for those mills ivhich operated 
nine months or less and v.hlch ceased operation during the remaining tiiree 
or m.ore months. These data were charted for -/arious districts within the 
area. In most cases, those charts seem to indicate neither complete cessa
tion nor cessation for a full three months or moro, but this is caused by 
overlap in the individual operating seasons. It vvas categorically stated 
that each individual mill did cease operation for at loasi; three months. 

Also offered in the exhibits w6re an add'itional set of charts 
covering the five year operations of seven "seasonal" and seven "non-
seasonal" mills. Logging, saw milling and shipping wore charted for each 
mill. The logging operations of the "seasonal" mills cover periods ranging 
from 5-I/2 to IO-I/2 months. The saw milling operations of the seven 
"seasonal" mills cover periods ranging from 7 to 11 months. The shipp3.ng 
operations of these 7 nills v/era practically continuous throughout the five 
year poriod. 

The specific factors whioh were cited as provontihg year arovmd 
operation were hea'vy snow, low temperatures and soft ground. In certain 
cases, it was stated, sawmill operations were curtailed because of lack of 
log supply which lack v.'as in turn occasioned by weather or climatic factors. 

It is physically possible to carry on all three of the separate 
operations during the entire twelve months period, Plowever, tho physical 
possibility is in some instances only a theoretical possibility and in all 
instances prohibitivo costs incident to operations during periods of low 
temperatures, hea-vy snov/ and soft roads render it financially impractical 
for the "seasonal" units to operate during the entire twelve months. It 
was stated that the "soasonal" mills -were in competition not only vdth tho 
"non-seasonal" units of bhe industry but with all lumber producing regions 
and v/ith an increasing number of wood substitutes. The high wages paid, 
the high proportion of direct lcbor cost to total cost and the lev/ returns 
from the product v/ere given as factors which made j''car around logging 
impractical. 

It -was also represented that competitive factors indicated above 
make it impossible to pay time cjad one-half for overtimo and thr.'t additional 
skilled laborers could not be found vh.o would work the short period'of a 
second shift if such a shift was feasible. It was statod, moreover, that ' 
an extra crew was not practical because of tho cost of additional quarters, 
equipment and other necessary facilities in relationship to tho cddcd 
production. Limitation in the effective use of the equipment cjid the 
impracticability of buying additional equipment to be charged against the 
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same amount of production, v/ero given as reasons for not adding more mon to 
tho present crow in order to .•..chicve greater production within a 44 hour 
workweek. 

Numerous communications from individual operators of "soasonal" 
mills v/ithin the territory wore received in evidence as exhibits, A large 
number of these communications referred to tho welfare of tho employees as 
v/ell aS tho welfare of the employers. Longer hours are necessary, it vra.s 
stated, in order to provide the cmployco with an adequate annual v/age, but 
it may be noted that tho unions are in favor of the shorter -ivcrkwook and 
opposed to tho application. 

As a group, the "soasonal" units as defined by the applicant, v/oro 
not distinguished in the record from the "non-seasonal" units except as to 
the extent or existejice of the normal annual shut-down. The burden of the 
entire record was to the effect tho.t it is not feasible to differentiate 
"seasonal" units from "non-seasonal" units by exact or general geographic 
location. The seasonality of an individual operation ivas said to depend 
upon the' climatic and topographic conditions peculiar to its own location. 
Altitude, latitude, slope, availability of timber, stand cf timber, kind of 
roads, method of transportation, nature of operation and size of operation 
were all mentioned as factors which caused ono mill to operate "seasonally" 
and another "non-seasonally." 

Thus the basis for differentiating the "seasonal branch" from tho 
"non-seasonal branch," according to the tostimony offered, was the actual 
past operations of each of the individual units v/hich v/ould collectively 
comprise tho tv/o branches, 'The grouping of the "soasonal" and "non-seasonal" 
units might be accomplished, it -was suggested, by a certified record of 
operation during a suitable number of past operating seasons. In other v/ords, 
the basis for distinguishing a "seasonal" from a "non-seasonal" branch v/ould 
reside'in factors peculiarly applicablo to the individual location or circum
stance. No geographic or other general external criteria "v/erc afforded by 
v/hich a "seasonal branch," as a vdiolo, could be described. 

The rocord does not indicate the averap.o length of the operating 
season. It was testified that the average operp.ting period of the "seasonal" 
units,is probably betv/een eight and nine months. No data v/orC idimifehod tb 
indicato the proportion of the mills vdiich operate, fivo, six, seven, etc., 
months. Thus the rocord fails to shov/ that there is any substantial number 
of units in any of those various possible groups. It sProuId also bo notod 
that in some instances the record suggests that'the "seasonal" operation of 
an individual unit is conditioned upon its cai.ip, transportation, and milling 
and drying facilitios, A substantial number of letters from various operators 
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within tho territory suggest thrd sriall cpcratcrs are o.t a disad-vantagc as 
compared to large operators under like climatic cr other natural conditions 
because thoy lack the facilities eind equipment to operate economically under 
moro or loss adverse cl5.matic or natural conditions. It appears, therefore, 
that under any given set of climatic or natural factors, tho length of 
operation is to some extent conditioned by the operator's balancing of 
increasing operating costs vdth the proportionate increase of fixed costs 
for a shorter operating soason v/ith a snaller volm.ie of production; but it 
is clear that from a practical standpoint the longth of the operating soason 
is primarily determined by climatic factors, 

IV, Conclusion 

The applicant has fai led to provide a cr:lterioii or a set of c r i t e r i a 
othor than records of past performance by which the group of "seasonal" 
opcrators'may bo distinguished from tho group of "non-seasonal" operators. 
This lack, tho applicant a l l eges , i s of no importance because the applicant 
proposes that exemption be granted only to thoso operators whoso operations 
are "seasonal" on the basis of past perfornancc, Hov/cvor, in refcroncc to 
past porfomanco the record does show tha t a substant ial nui'.ibcr of logging 
and sawmill un i t s v/ith a substantial volume of production and employment 
habi tual ly operate for loss than nine months and i t also shows tha t t h e i r 
cessation of operation i s primarily caused by climatic and othor natural 
factors which make tho industry 's i.iatorials vmavailablc in p r a c t i c e . But in 
tho case of shipping uni t s that s i n i l a r l y cease operation for th ree nonths 
or more, vdiatever t h e i r number, t h e i r output and production i s not substan
t i a l , ' Therefore, i f shipping is not coiisidorcd a separate branch of tho 
industry, i t must follow thcd no group of plcjits id th any substant ial out
put ceases production for even threo months a year . Thus if the three 
operations are corasidered together as a single industry, no branch con bo 
found tha t ceases production even for threo months a year . 

If, however, each of the tiiree pPtases cf 'nestern Pine production 
is considered a branch of an industry, b-oth the logrinp; and savmill branches 
contain a largo number of units v/ith a substant ial proportion of the enployees 
and output cf the industry, v/hich f a l l v.dthin tho industry 's ovci special 
and technical def ini t ion of "seasonal," As has been sot forth above, tho 
record contains no other descript ive c r i t e r i a , Vnhethcf tho fact of norual 
cessation .-̂ f operations by tho various units each year, i s in i t s e l f adequate 
to define an individual sub-branch of these tv/o branches, need not be deter 
mined herein for reasons tha t ivill be apparent belov/, 

Assur.iing for tho purpose of argument, tha t there arc "seasonal" 
logging and sav/nill branches of Yiiestcrn Pino industry, the evidence of the 
oxistcnco of a substantial nunber of uni ts and volume ef production and 
employnent on v/hich such a finding v/culd r e s t is l i rd t cd to a d i s t inc t ion 
between a loss -than nine months gr.oup and a noro than nine nonths group. 
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For, though the rocord docs disclose the existence of logging and sawmill 
units that normally operate for less than nine nonths, in fact for as littlo 
as five and one-half months, it .fails to disclose or indicate the numbor of 
the units involved or thoir production or cnploymont at any point othor than 
tho nine months' dividing line proposed by tho applicants, 4/ 

The present detemination, for the foregoing reasons, must be nado 
on the assiamption that thb branches under consideration operate up to, 
although not in excess of, the applicants' solf-cstablished nine months 
limit, 5/ It is therefore nocessary to consider \vhcthor or not on operating 
period of bctv/con eight and nine nonths would justify a seasonal finding. 
In this connection it was argued by the applicants that "it seems entirely 
reasonable that Congress in setting tho 40-hour v/orkwook felt that EOOO 
hours of employnent per year v/as justified and this thought is further 
strengthened by its provision regarding the exceptions und6r union agreenents 
whore again the 2000 hour maxinu!i is specified, Fron this, it can logically 
be reasoned that any industry v/hich'is limited by climatic conditions to 
an annual poriod of operation vdiioh, with tho fourteon-wook oxomption from 
the maximum hours, can still give less than 2000 hours of annual employ
nent should bo considorod soasonal," 6^ This argument, however, cannot be 
givon serious consideration. If this vra.s the Congressional in'tent, the 
exemptions providod by Sections 7(b)(1) and 7(b)(2) of the Act would be 
idle, Such nullification of sections of tho Act would bo clearly impropor. 
It nay also be pointed out that Section 7(b)(3) considered by itsolf clearly 
indicates the limitation of the finding to industries whose operating season 
is not completely irrelevan.t to the 14 week period of the exenption. Thus, 
vdthout setting an absolute limit, it is apparent that a nine month operating 
poriod, such as exists herein, is inappropriate ond that no finding of sea
sonality nay reasonably be based thereon. 

4^ The Presiding Officer endeavored unsuccessfully to elicit infornation on 
these points, 

5/ That this is not a mere logical construction is sho'wn by the admission 
•that the average operating season of tho "seasonal" units is between eight 
and nine months, 

6/ Official .Report of Proceedings, p, 57, 
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V, Findings of Fact and DGtemination 

Upon the basis of the whole record, I find t h a t : 

1 , Tho V/ostem Pine industry, as defined in the Notice of Hearing, includos 
the major operations'of logging, savmilling, and shipping, together -with 
anc i l la ry oporations, 

2 , If i t i s assumed that logging, savciilling and shipping appropriately 
const i tute separate branches of the Western Pine industry: 

(a) S o n e uni ts in each of these throe branches cease operation arjiually 
fcr th ree ucrchs or nore p r r - c r i l y because the na te r io l s used are 
not available on account of c l i n c t i c and ether r^atural fac tors , 

(b) The volume of production and enplopmcr.t of such uni ts i s substantial 
in legging and saw3nill:Lng but is not sjubst-antial in shipping, 

(c) Tliere i s no substant ia l sub-branch of tho shipping brcjich of t h e ' 
industry tha t ceases operation, an'xiually for ti-iroo moii-i;hs or noro, 

(d) Data in tho record on viiich any such cub-'bronch of logging and 
sawr.iilling might be defined are limited to data dist inguishing 
botween gi'cupf! of uiiibs cpe:'at-ing moro than nino nonths and less 
than nino months rospoctivol.y, 

(e) Any sub^branchcs ot l'jf:';girg and sawmillin.g tha t operate annually 
for aF! long as (even though rot in excess of) nino nonths can not 
be found t o be of a seascnal nature •.v3th:..n the neariug of Section 
7(b)(3) of the Act and Part 526 of Regulations issued thereunder, 

(f) No critorria exis t in the rocord on v/h: cn i t can bo found that there 
are sub-bi c-n.ches of aiiy legging or s-mTri"'! bra:?.cnes of the Wostcrn 
Pino iiiPu£.-:;ry viiioso opcrctiono arc lJ,r..i':od to a period in such 
r e l a t ion oc -cho fourteen v/orkiArcek cx'-np-t-̂ ion period providod by 
Section 7(p)(-3) of tho Act as to just^f-p a finding that any such 
sub-branch is of a seasonal naturo ^vithin the nooning of Section* 
7(b)(p) of the Act and Part 526 of regulations issued thereunder, 

3 , If i t is assumed tha t logging, savmilling, and shipping do not const i tu te 
separate branches but together const i tu te a single industry: 

(a) Such industry as a whole docs not at any time cease operation. 
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(b) No group of plants with any substantial output ceases production 
for even three nonths during the year, 

(c) The group of plants whioh may ceaso production for even three months 
during the year do not have a sufficiently substoaitial output to 
constitute a branch of an industry, 

*•''• " . V - ' • . • ' • : • ' • • ' 

Tho a p p l i c a t i o n i s t h e r e f o r e den ied , , .;. 

Dated a t feshington, D, C, 
October 4 , 1939 ..... . / 

y y y 

li(A^C ('̂ jTllA.X^ 
/ s / Harold"stoin 

Presiding Officor 

'^iyr-.' 

'y^^iy. 
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